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“Developing principles to address the detrimental impact on health, equality and human 

rights of criminalization with a focus on select conduct in the areas of sexuality, 

reproduction, drug use and HIV” 

 

Submission by : Asia Pacific Alliance for Sexual and Reproductive Health and Rights  

 

 

This submission to the ICJ is on behalf of Asia Pacific Alliance for Sexual and Reproductive 

Health and Rights (APA), a regional civil society network with 33 members in 11 countries 

across the region, with constituencies including women and girls, transgender people, men who 

have sex with men (MSM), migrants, women living with HIV and young key populations.  APA 

also works in close partnership with organizations representing sex workers and people who 

use drugs. APA focuses on mobilizing civil society (CS) advocacy for the fulfillment of 

commitments related to sexual and reproductive health and rights (SRHR).   

 

This submission has been developed in partnership with:  

Asia Pacific Transgender Network (APTN);  Asia Pacific Network of Sex Workers (APNSW); 

International Drug Policy Consortium (IDPC);  CARAM Asia.  

 

Strong, human rights based guidelines and principles which reaffirm sexual rights and address 

the detrimental impact on health, equality and human rights of criminalization - with a focus on 

select conduct in the areas of sexuality, reproduction, drug use and HIV -  would be very useful 

to the APA network, our members and partners, towards our sustained advocacy work that is  

undertaken at national, regional and global level in support of human rights for all. 

 

I. Human Rights Based Approach 

APA believes in a human rights based approach based on the principles of equality, 

transparency,  participation  and empowerment.  Human rights are paramount when considering 

the application of criminal law in the areas of sexuality, reproduction, drug use and HIV. 

 

APA believes in a world where everyone can enjoy their sexual and reproductive health and 

rights (SRHR) free from coercion, violence and discrimination. This requires eliminating deeply 

entrenched inequalities,  addressing disparities in access to SRHR services, information and 

education, and eliminating all forms of violence, stigma and discrimination. 

 

Sexual rights are of paramount understanding to this Call for Submission.   Sexual rights can be 

defined as  “the right of all individuals —free of coercion, violence, and discrimination of any 

kind—to the highest attainable standard of sexual health; to pursue a satisfying, safe, and 

pleasurable sexual life; to have control over and decide freely, and with due regard for the rights 

of others, on matters related to their sexuality, reproduction, sexual orientation, bodily integrity, 
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choice of partner, and gender identity; and to the services, education, and information, including 

comprehensive sexuality education, necessary to do so” 1.   

 

Sexual rights are linked with the following globally recognized human rights2: 

● the rights to equality and non-discrimination; 

● the right to be free from torture or to cruel, inhumane or degrading treatment or 

punishment;  

● the right to privacy; 

● the rights to the highest attainable standard of health (including sexual health); 

● the right to marry and to found a family and enter into marriage with free and full consent 

of the intending spouses, and to equality in and at the dissolution of marriage; 

● the right to decide the number and spacing of one’s children; 

● the rights to information and education; 

● the rights to freedom of opinion and expression; and 

● the right to an effective remedy for violations of fundamental rights. 

 

II Marginalized Groups in Asia Pacific  

In Asia Pacific, many groups face discrimination and rights violations including sexual rights, 

due to structural inequities, neglect, threats, abuse and violence.  They face entrenched 

inequality and marginalization merely due to aspects of their identity and lesser power in 

society.  Gender discrimination and stereotypes, violence, as well as harmful social, religious 

and cultural values, are all underlying causes of poor sexual and reproductive health. 

 

These impacts are faced by people living with HIV/AIDS, differently abled people, migrants and 

refugees, domestic and informal workers, people who use drugs, unmarried mothers,  ethnic, 

linguistic or other minority groups, or is due to their choice of occupation in the sex industry to 

make a living, because of their sexual orientation or gender identity/expression  or sex 

characteristics, amongst others.  These identities are not siloed, and many of the people in 

these groups are vulnerable to multiple and intersecting forms of stigma and discrimination due 

to their identification or belonging to multiple categories, or even the conditions in which they 

live.   Violence against marginalized groups coincides with both structural and institutional forms 

of violence. 

 

III Effects of Criminalization on Marginalized Groups  

Criminalization of behaviours like consensual sex for money or unmarried sex,  drug use, 

gender identity or sexuality,  violate the realization of the indivisible human rights listed in 

section one. Criminalization also  leads to greater stigmatization and increases the 

marginalization experienced by affected groups, which can also contribute to additional 

violations of their human rights. 

                                                
1 While not yet globally accepted as consensus language, in the Asia Pacific region governments have committed to 

fulfilling sexual rights and protecting vulnerable groups in the 2013 Asian and Pacific Ministerial Declaration on 
Population and Development; and eliminating stigma, discrimination, and gender based violence including sexual 
violence against key populations in ESCAP Resolutions 66/10 and 67/9. 
2 WHO working definition.  See: https://www.who.int/reproductivehealth/topics/sexual_health/sh_definitions/en/ 
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Sexual rights are human rights, yet in Asia Pacific, laws and policy in a number of countries in 

the region directly violate these rights. These include, for example, laws that directly criminalize 

consensual sexual behaviour,  as a result of colonial legacies and harmful religious and cultural 

beliefs.  Nine countries in the region criminalize same sex behaviour,  and the vast majority of 

countries in the region still criminalize sex work as a work.  

 

Criminalization forces sex workers into dangerous situations which impedes their ability to 

negotiate for condom usage and leaves them vulnerable to violence, discrimination and 

coercion.  Violence is perpetrated against sex workers by their clients, as well as law 

enforcement officers. This also has grave consequences for their health status, as sex workers 

are at a much higher risk of HIV and other STIs.  In a same way, sex workers faces intense 

stigmatization and gender stereotyping due to their work which hinder their ability to enjoy family 

(personal) and professional life.  

 

For trans women throughout Asia and the Pacific, criminalization of sex work and prosecution 

under cross-dressing and public nuisance laws place them at risk of harassment and extortion, 

with no form of legal redress. They are then much more likely to be detained in prisons, 

frequently with male prisoners, where they are at risk of further physical and sexual assaults. 

Frequently this leaves them with few legal means of redress against such intimidation and 

violence. Criminalization also hinders use of condoms, as these can become incriminating 

evidence of sex work3. Trans sex workers may be excluded from working in brothels and be 

dependent on street-based sex work. This can leave them more visible and vulnerable to 

violence from state and religious police and the public 

 

Criminalization of transgender people also hinders use of condoms, as these can become 

incriminating evidence of sex work. Trans sex workers may be excluded from working in 

brothels and be dependent on street-based sex work. This can leave them more visible and 

vulnerable to violence from state and religious police and the public. Trans sex workers are 

doubly stigmatized and criminalized in countries where sex work is illegal. Tran sex workers 

experience a higher degree of intimidation and violence, with almost no legal means of redress4. 

 

IV Indirect Effects of Criminalization 

There are also indirect effects of criminalization.  Certain laws and regulations can infringe on 

the rights of marginalized groups due to the increased stigma and vulnerability they face  as a 

result of the criminalization of the behaviours listed in section III.  This can include vagrancy and 

loitering which are either applied in a discriminatory way against people involved in sex work, 

and/or have a disproportionate impact on sex workers5; forced HIV and/or pregnancy testing; 

detention for people who use drugs for the purposes of “rehabilitation”; as well as loss of child 

                                                
3 Poteat et al., HIV risk and preventive interventions in transgender women sex workers, 2015. See: 

https://www.ncbi.nlm.nih.gov/pubmed/25059941 
4 ibid. 
5 Amnesty International Policy on State Obligations to respect, protect and fulfil the human rights of sex workers POL 

30/4062/2016 26 May 2016. 

https://www.ncbi.nlm.nih.gov/pubmed/25059941
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custody and disentitlement from social benefits. The criminalization of sex work and crackdowns 

on irregular migration increase health and safety risks for sex workers.  

 

Immigration laws can be applied in a discriminatory way against sex workers as a de facto 

prohibition on sex work by migrants. The criminalization of irregular (sometimes called “illegal”) 

entry or residence may give rise to – or exacerbate – the penalization of sex work by migrants, 

as engaging in this type of work may make them more visible and liable to being targeted by 

state authorities6. 

 

The language of criminalization is being ascribed to migrants with detrimental consequences. 

Already viewed with suspicion7, discriminatory policies on entry and stay are imposed on 

migrant workers, compounding their experiences of stigma and marginalization. And migrants 

coming from less developed countries are often defacto criminalized - compelled to undergo 

mandatory health testing, including pregnancy and HIV, where a positive result can lead to 

immediate confinement and deportation without explanation. Mandatory or compulsory health 

testing is used as a screening process and undertaken without informed consent, pre- or post – 

counselling, a clear violation of human rights8. The resulting stigma can further prevent migrants 

with a positive result from seeking the assistance they need and can contribute to further 

transmission. 

 

Fear of criminal penalties also deters people who use drugs from using health services and 

treatment, and increases their vulnerability to violence, discrimination and serious health harms9  

Evidence also shows that women who use drugs experience worse health outcomes compared 

to their male counterparts -  including higher rates of mortality, HIV /AIDS, social exclusion, 

stigma and discrimination, as well as poorer access to health services10.  Migrants who engage 

in MSM behaviors have been raped with impunity and infected with HIV in countries which 

criminalize homosexuality and have policies that deport migrants for HIV. 

 

Fear of violence and discrimination can often lead people of diverse sexual orientation and 

gender identity/expression or sex characteristics (SOGIESC) to avoid engaging with the justice 

and other official systems. High levels of stigma attached to being trans or gender diverse,  the 

criminalization of gender identity or expression through laws prohibiting cross-dressing, the 

absence of anti-discrimination protections; and inaction or violence from state actors including 

police, are among the many factors that to reduce the likelihood that violence  against 

transgender people and/or sex workers  is reported to authorities in the first place.  

 

Added to that, in many parts of Asia, including Thailand, Singapore, Indonesia, Cambodia, 

Nepal, Malaysia and the Philippines, public nuisance and vagrancy laws have been used to 

                                                
6 ibid 
7 Criminalisation of Migration in Europe: Human Rights Implications, Commissioner for Human Rights Issue Paper 
(2010)1. See: https://rm.coe.int/16806da917 
8 Removal of Mandatory HIV Testing for Migrant Workers, Caram Asia Policy Brief.  
9 A public health approach to drug use in Asia, International Drug Policy Consortium (IDPC), p12. 
10 Forthcoming, IDPC.  
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arbitrarily harass trans women. In some countries, including Malaysia and Indonesia, dedicated 

religious police are charged with arresting trans people under these laws11. 

 

 V Sexual and Gender Based Violence  

On the other hand, all forms of gender based and sexual violence, including rape, date rape, 

marital rape, child sexual abuse and incest, as well as that perpetrated against marginalized 

and vulnerable groups, such as domestic workers, migrants and sex workers, or based on real 

or perceived sexual orientation or gender identity/sex characteristics  must be criminalized and 

perpetrators punished. 

 

VI Recommendations:  

- Guarantee equality before the law and non-discrimination for all people in the exercise of 

their human rights and fundamental freedoms, across the range of social, cultural, 

economic, civil and political rights. 

- Repeal and remove policies and laws that discriminate and/or criminalize sex workers, 

people who use drugs, and mobile people and migrant workers, transgender people. 

This includes not limited to policies that conflate sex work with trafficking, criminalize HIV 

transmission, deport migrants on the basis of HIV or pregnancy status, or criminalize for 

“cross-dressing,” public nuisance or vagrancy. 

- Ensure the meaningful participation of marginalized groups in the development of law 

and policies that directly affect their lives and safety;  

- Reduce the vulnerability of domestic workers and sex workers to HIV, and to physical, 

mental and emotional harm, by recognizing their work in laws and policies.  

- Ensure the development and introduction of health insurance and social security 

schemes that would broaden the access of sex workers to a broad range of high quality, 

affordable and non-discriminatory health services including counseling and support for  

mental health and ensure safe migration.  

 

  

 

 

 

.  

 

 

                                                
11 Human Rights Watch, 2014. 


